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OF FRAUDS—CON- 
3—While a promise to 
for the debt of another 

in writing, a direct 

to pay for work to 

for another need not 
writing; the ultimate 
o whom was credit in 
en. 
-BANKS—Held, on the 
tances present, bank 
had apparent authori- 
romise that the bank 
yay for work done for 
age borrower. 

from an opinion by 
J. A. D. rendered Sept 

Appellate Div. City 
k v Hassler. For ap- 
obert W. Richman. 
ondent—Joseph Nar- 
ge S. Friedman, atty). 

sued on a note ex- 
defendant. Defendant 
execution of the note 
ff but denied liability 
ed by way of counter- 

he performed work 

the amount of the 
he premises of one Ru- 
the basis of an inde- 
yromise by plaintiff to 
fore. Defendant admit- 
d received $500 on ac- 
he work and acknow- 
bility in that sum. The 
ently decided the 
fendant’s favor and re- 
verdict for plaintiff of 
ng the $500 admittedly 
interest. Plaintiff as- 

in the courts refusal 
a verdict in its favor 
ll amount of the note 

Rudolph was con- 
a milk bottling plant 
emises. The construc- 

being financed by 
inder two mortgages 

Iph aggregating $40,- 
yank’s cashier actively 


1S- 


d the bank in the 
d payment of all con- 
bills was made by 


wn from a check book 
> bank and signed by 


nd the cashier. De- 
as engaged to do the 
work. He commenced 
then stopped because 
arful that he would 
id. Thereafter ther 


srsations at the 


lich the cashier anc 
sked him to resume 
lly, according to de- 
testimony, at a con- 


the bank, the cashier 
m “We would 
b done and get 
operation, so to 
complete the job 
see that you get your 
udolph testified that 
told the defendant 
noney would be there 
job was completed” 
nt completed the job. 
3 $1,612.13. The note in 
sum of $1,612.13 v 
ted by defendant and 
account was credited 
n. At the same time 
yable to defendant 
um was signed by Ru- 
delivered to the bank. 
further testified he 
derstand the transac- 
that the cashier told 
gn the note and he 
eive the money due 
€ Rudolph job. 
relies on (1) the Sta- 
‘auds and (2) lack of 
in the cashier, as sup- 
its contention that 
should have been di- 


ilKe 
Mr 
20 


the 





in 
ail 


in its favor on the main 


on the counterclaim 
the oral promise of the 


Under the Statute of 


of another must be in 





Writing. But if the promise is 
un original one, rather than a 
collateral undertaking, it need 
be in writing. The ultimate 
is “to whom was credit in 
fact given.” The jury could have 
found from the evidence, as it 
ipparently did. that the bank 
through its cashier made an 
original promise to pay defend- 
ant if he completed the job and 
that defendant did so in reliance 
cn that promise. It was properly 
left to the jury to decide whether 
the cashier merely assured de- 
iendant that the Bank would see 
that Rudolph paid for the work, 
’ whether the statements were 
Iroperly taken by defendant as 
a direct promise that the bank 
vould pay him. 

As to the contention that the 
cashier lacked authority, there 
was sufficient evidence of ap- 
parent authority to warrant 
submission of that issue to the 
‘tury. In addition to the broad 
inherent powers of cashiers gen- 
erally, the cashier in this partic- 
ular instance actively partici- 
tj ated on the banks behalf in 
elmost all phases of the tran- 


nof¢r 


test 


saction. The circumstances gave} 


rise to the appearance and belief 

that the cashier had power 

‘o make the promise of pay- 

ment on the bank’s behalf 
Affirmed. 


Rutgers Law School 
Alumni To Honor 
Dean Harris 


The Rutgers Law Schoo! Alum- 
ni Association will hold its se- 
cond annual dinner on October 
26th. The dinner this year will 
be in honor of Dean George S. 
Harris now on leave of absence 
prior to becoming Dean Emeritus 
in June 1951 

The dinner will be preceded by 
a business meeting at 5:50 P.M. 
at the Essex House, Newark. 
Action will be taken on proposed 
amendments to the Association’s 
Constitution and by-laws to pro- 
vide for the admission and re- 
presentation alumni of the 
South Jersey Law School, which 
during the became an in- 
tegral part of the Rutgers Uni- 


¢ 
ol 


vear 
yal 


versity Law School 
The nominating Committee 
has submitted the following 


panel for election at the meet- 

ing: 
President 
Vice President 
Congleton 
Treasurer 


James I. Bowers 
Richard J. 


Furman W. Reeves 
Secretary—Aaron Lasser 
Executive Board—Anthony T. 

Augelli, Richard Wayne Stickel, 

Walter D. VanRiper. 

Federation Representatives— 
james I. Bowers and Fred Her- 
rigel, Jr. 





Supreme Court Suppresses 


Inadequate Brief 


Cause Stricken From Argument 
List For Failure to File Ap- 
pendix and Adequate Brief 


The New Jersey Supreme 
Ccurt has for the first time in- 
voked Rule 1:3-12 and suppres- 
sed the briefs in a cause pending 
The court, in a per 
in effect gave 
that it would 

and consider 


it. 
opinion, 

notice to the bar 
longer accept 
inadequate briefs. 

The decision was made last 
veek in a cause involving the 
validity of a municipal ordin- 
ance. The municipality has ap- 
pealed from a judgment of a 

yunty court holding the ordin- 

ne invalid. The pertinent por- 
of the Supreme Court’s 
cpinion follows: 

“The the brief 
filed by be 
ignored 

“Under Rule 
2¢f) i is that 
appellant’s brief contain ‘an 
bound 


before 


uriam 


ro 


tions 
read as 
inadequacy of 
the appellant 
by the Court 

the provisions of 


mandatory 


cannot 


3. 
4.v 
the 


éppendix (which may be 


separately’ which, in addition to 
what is set out in Rule 1:3-1, 
shall contain such parts of the 


1ecord material to the questions 
presented as the appellant de- 
the Court to read.’ Rule 
i:3-1 specifically requires that 
‘the appellant shall print as a 
part of his appendix in all causes 

judgment, order or deter- 
ination appealed from or 
sought to be reviewed or enforc- 
any opinion or charge of the 
court: the verdict and direction 
for the entry of judgment there- 
and the notice or notices of 
appeal. It shall not be neces- 
sary to print any other portion 
if the record on appeal except 


sires 


the 


mM 


ed; 


on: 


that in all causes other than 
those submitted on an Agreed 
Statement in Lieu of Record 


pursuant to Rule 1:2-22, the ap- 
pellant shall print as a part of 
his appendix the pleadings, in- 
cluding the indictment or ac- 
cusation in criminal cases.’ 
“Not only did the appellant 
fail to file an appendix as un- 
equivocally called for by the 
Rules, but its brief filed in the 
cause is so inadequate as to be 


worthless. The appellant’s entire 
argument is presented in exactly 
70 lines. Only two cases are cit- 
ed. The appellant failed even to 
cite State vs. Yaccarino 3 N. J. 
291 (Sup. Court 1949), a case in 
point in which its counsel like- 


wise represented the appellant. 
Furthermore no mention is 
made of Rule 2:11 which the 


respondents contend is disposi- 
tive of the case 





“On December 19, 1949 the 
Court promulgated Rule 1:3-12 
providing for the suppression of 
non-conforming and inadequate 
briefs, experience and careful 
study by a special committee | 
having clearly revealed that 
many briefs failing to 


measure up 


high stand- 








ard which Ss prevailed 
in the appellate courts of this 
Etate. Since the adoption of this 
Rule the Court has been reluct- 
ant to enforce it because of the 
resulting embarrassment to 
counsel. It is hoped that the 
general existence of the Rule 
vould be ifficient to bring 
ebout an improvement in the 








cuality of briefs by acting 


es a deterrent 





to those who 
might otherwise be tempted to 
be less than thorough and pain- 


preparation. 
not been the 
itly illustrat- 


iled on this 


staking in 
Such howevy 
case, as is so flag 
ed by the 
appeal. 
“Accordingly 
that this cause be stricken from 
the Argument List and pursuant 
to Rule 1:3-12 that the briefs of 
both the appellant and the re- 
spondents be suppressed. The 
appellant is directed to serve 
and file a new brief, together 
with an appendix, within two 
weeks from the date hereof; the 
respondents to serve and file 
their answering brief within 
two weeks thereafter; and the 
éppellant to serve and file its 
reply brief within one week 
trereafter, after which time the 
cause will again be placed upon 
the Argument List in accordance 
with Rule 1:4-2.” 
State v Marchione et al, No. A4, 
September Term 1950. 
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Tax Consequences of A Covenant 
Not to Compete 





By 
HAROLD KAMENS 
and 
WILLIAM A. ANCIER* 

A number of interesting tax 
problems arise when the sale of a 
going business is consummated, 
and the problems multiply and 
intensify when the vendee exacts 
from the vendor a covenant to 
refrain from competition. 

Of primary interest to the par- 
ties is the ascertainment of 
whether a capital asset is there- 
by transferred.’ If it is, the ven- 
dor must account for either a 
capital gain or a capital loss, 
while the vendee is deemed to 


BAR INTEGRATION 








WHAT IS IT? 
SHOULD WE ADOPT IT? 
By HARRY GREEN 
Part IX 
There are three methods of 
adopting Integration. (1) By or- 
der of the Supreme Court. (2) 
By legislative act incorporating 
the bar and prescribing in de- 
tail its every power and function. 
And (3) by legislative act in- 
corporating the bar, perscribing 
that all practicing lawyers shall 
be members, fixing the maxi- 
mum annual dues, and empow- 
ering the Supreme Court to de- 
termine and establish by rule or 
crder all other powers and func- 

ions. 

The last method is called the 
“Kentucky Plan.” It was first 
adopted in Kentucky and has 
been followed in Virginia, Louis- 
iana, Michigan, Texas and other 
states. 

The bar of California was in- 
tegrated in 1927 by act of the 
Legislature which created the 
“State Bar of California” as a 
public corporation. 

The bill enacted in West Vir- 
¢inia creating the “West Virgin- 
ia State Bar’ is in what has 
been called the “short form.” It 
merely created the said State 
|Bar and directed the Supreme 
|Court of Appeals of that State 
or- 





ito promulgate rules for its 


ganization and government 

It seems that there was some 
guestion as to the relationship 
cf legislature and court in such 
a Situation. 

The statute creating the State 
Ear of Michigan ‘authorized’ 
| the Supreme Court of that State 
to make the rules, but the court 
since then declared that the 
ection it took was not under 
power delegated from the legis- 
jature but under its own inher- 
ent power to regulate the prac- 
tice of law and the activities of 
attorneys as officers of the 
courts. (Mr. Justice North, 25 J. 
Am Jud. Soc. 93 (1941). 

The Wisconsin Supreme Court 
(224 Wis 8, 11 NW2d 604, 151 
ALR 586), in Integration of Bar 
Case (1943), said that: 

“We do not regard the enact- 
ment of ch 315 as an attempt 





(Continued on page 5, col. 3) 








THANKSGIVING DAY 
NOVEMBER 22rd 


Thanksgiving Day this year 
will fall on November 23rd, 
which is the 4th Thursday of 
November. The fcrmer prac- 
tice of fixing Thanksgiving 
Day as the last Thursday in 
November” by Presidential 
Proclamation each year. has 
been discontinued. Thanks- 
giving Day is now regularly 
fixed by a joint congressional 
resolution, as the 4th Thurs- 
day of November in each year. 














>! covenants. 


by the Legislature to invade the, 


have purchased a capital asset. 
The vendee is then faced with 
the problem of how to recover 
| the purchase price of his invest- 
ment. Must he wait until a re- 
/Sale, and thereby recoup, or can 
he make gradual recovery by 
taking depreciation? To answer 
| this question, he must seek judi- 
cial determination as to the de- 
preciable nature of such a cove- 
nant. 


On the other hand, if the cove- 
nant is not a capital asset, the 
|; Proceeds flowing therefrom will 
be ordinary income to the ven- 
| dor, and will be taxable as such. 
But what are the proceeds at- 
tributable to the covenant where 
the covenant is an integrated 
part of the sales transaction and 
no separate consideration is 
made therefor? And if the par- 
ties inter se allocate a fixed 
amount as the independent con- 
sideration for the _ restrictive 
covenant, how much weight, if 
any, will the courts give to this 
allocation? 

As to the vendee, may he de- 
duct from his gross income the 
payment for such a covenant as 
an ordinary and necessary bus- 
iness expense? And if so, may he 
deduct the entire expense in the 
year of payment, or must he 
amortize it as a deferred expense 
over the life of the convenant? 

An analysis of these perplexing 
problems will be facilitated by 
considering the transaction suc- 
cessively from the viewpoints of 
the vendee-covenantee and the 
vendor-covenantor. 

It is necessary, however, to is- 
olate situations where the cove- 
nantor is also the vendor from 
situations where the covenantor 
is a third party. 
THIRD-PARTY 

COVENANTORS 

In today’s business world, cor- 
porate structures play an im- 
portant part, and legally the cor- 
| poration is an entity separate 
and apart from the individuals 
‘operating it. Practically, the in- 
dividuals control the destinies of 
| the corporations, especially the 
| Smaller ones; and a restrictive 
icovenant entered into by the 
corporate vendor would be of 
‘little value and effect where the 
| guiding spirits were not individ- 
ually bound by their personal 
Therefore, shrewd 
‘buyers exact a covenant not only 
'from the selling corporation but 
also from the _ entrepreneurs 
controlling i 

In Cox vy. Helvering (4 USTC 
i* 1296), 71 F. (2d) 987 (CA of DC, 
11934), the petitioner was the 
'principal stockholder of Ashe- 
boro Ice and Coal Company, 
| which had been bought by Com- 
imunity Ice Company in 1928. 
After execution of the con _ract 
,Of sale but before its consum- 
'mation, Community refused to 
;carry out the purchase unless 
'the petitioner and two other 
shareholders would contract not 
to re-enter the ice and coal busi- 
jness for ten years, Community 
| offering to pay $15,000 in ad- 
|dition for such an agreement. 
The sale was effected upon de- 
livery of such personal coven- 


j ants. 
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Mi 
lea 


er, 1949 issue 
Copyright 


ne. 
g House, Inc., 





the sale of a business 


| Chicago 1 Illinois 


1 t treated as the transfer of a unit 
capital asset, solution of the problem would 
he mple However, a business is a com- 
mesition of parts, some of which are capital 
as ane of which are not. Thus, ac- 
counts recei 





» (Graham Mill and Elevator 
omas (46-1 USTC par. 9118), 
564), notes receivable 
Company (CCH Dee. 15,958), 
and good will (Toledo Newapaper 
13,512), 2 TO 794) 
while inventory and fix- 
ion 117(a)(1)) are not, 
ria 52. 





(2a) 
"a nish 
> 171), 
| Comnany (CCH De 


tal assets 





tures (Code 
2. 14 Cor 
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DIGESTS OF RECENT OPINIONS | 


SALES—In a sale by sample, bur- , cown payment, of a set of books. 
den is on vendor to prove mer-|The defendant answered that 
chandise delivered conformed|the books shipped, were not in 
to the sample where defendant! accordance with the sample ex- 
claims non-conformity. | hibited by the salesman contrary 

SALES — EVIDENCE — Testi- | to the salesman’s express war- 
mony by witnesses who were rant and representation that the 
not present at time of sale is set would be identical as to 
incompetent to establish the quality of paper and printing 
identity of the sample there| with the sample exhibited. De- 
shown 'fendant counterclaims for the 

SALES—AGENCY—A vendor|return of the deposit. 
cannot affirmatively avail it-| The defendant had promptly 
self of the fruits of the mis-/|j¢scinded the agreement and 
representations of its agent) returned the books. 
even though they were un-| Plaintiff produced an em- 
authorized. | pioyee Andrews, who testified he 

—Clause in sales contract liber-| prepared the salemen’s kits and 
ating vendor from any respon-|that the samples he inserted 
sibility for representations of| were in conformity with the 
its agent dehors the writing|tooks sent. The other witness, 
does not preclude proof of|an authority on papers, testified 
false representation of an/that the samples selected for 
agent in procuring the con-|the kits and the paper in the 
tract. 'set of books delivered was sub- 
Digested from an opinion by| stantially comparable. The testi- 

Jayne, J.A.D. rendered Sept 25,!mony of both these witnesses 

1950. Appellate Div. Series v|was admitted over defendant’s 

Greene. For appellant—A. David | objection. Plaintiff did not pro- 

Epstein (Albert Rathblott, atty). Cuce the salesman nor any other 

For respondent—Charles Crabbe | testimony. 











LEGAL FOR 
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FUNDS 








Thomas. : | Defendant and his wife both 
Plaintiff sued to recover the testifed that the books received 
|shown them by the salesman. 
The trial court gave judgment 
| for the plaintiff and defendant 
| appeals. 
with SAFETY and PROFIT |Cefendant and his wife or to re- 
j $ | udiate it. In such situation, re- 
As little as 1.00 ‘jevant proof was required of the 
opens an INSURED plaintiff to overcome the valid 
plaintiff was informed that the 
cefense was failure to comply 
with sample, it did not produce 
the agent who could have 
AVAILABLE ) 
Attractive Rates ||legitimately inferred that, if 
G. |. HOME LOANS | produced, he would not have re- 
seats |iuted defendant’s testimony. 








SAVE BY MAIL 
to impugn the credibility of 
proof was. offered. Though 
exhibited. It may therefore be 
plaintiff were present when the 





purchase price, less the initial | \. ore inferior to the samples 

| Held: There was no testimony 

cefense thus supported. No such 

identified the sample he actually 

; MOHAWE Neither of the witnesses of 

;| Sale was made. Their testimony 

SAVINGS ;|was incompetent on the issue of 
AND LOAN ASSOCIATION | | COnformity 


or non-conformity 
NATIONAL NEWARK BiDG. . 


| with the sample shown. 
14 Commerce St. Newark 2 °N. J. While plaintiff may be an in- 


nocent vendor, it cannot affirm- 





eee 


NATIONAL SURETY CORPORATION 
Specializing in the Execution of 
Fiduciary and Court Bonds 
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SPE74LISTS in all printed forms and documents 
required fer filing and registration with the 
Securities ard Exchange Commission 


ARTHUR W. CROSS, INS 


New Jersey Division of 
PANDICK PRESS, INC. —_— 
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TITLE INSURANCE 


F, H. A. MORTGAGES 
CONVENTIONAL MORTGAGES 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,600,000 


UniTeD STATES MORTGAGE & TITLE 
GUARANTY COMPANY ot NEw JERSEY 








210 Main St., Hackensack 


$72 Broad St., Newark 2 \ 


Phone Mitchell 2-6306 Phone Hubbard 17-4300 


atively avail itself of the fruits 
oi the misrepresentations of the 
agent even though they were 
ur authorized. The presence of 
the clause in the agreement of 


'sale designed to liberate the 


vendor from any responsibility 
for representation of its 
agent dehors the record does not 
'ercompass and preclude proof of 
‘false representations of an agent 
jin procuring the execution of 
the contract. 
Reversed and remanded. 


VETERANS—A veteran does 
not acquire any right of ten- 
ure under R.S. 38:16-1 to the 
office of city clerk where such 

officer is appointed pursuant 

to R.S. 40:73-7. 
| VETERANS — TENURE — R. S. 

38:16-1 is not intended to give 

a veteran tenure to any office 

appointment to which is by 

law directed to be made for a 

fixed term. 

Digested from an opinion by 
Jayne, J.A.D. rendered Sept. 25, 
1950. Burke v Jersey City. For 
appellant—Maurice C. Brigadier 
(Joseph M. Thuring, attorney). 
For 
Neuman (John B. Graf, atty.) 

Plaintiff seeks 
title to the office of clerk of the 
City of Jersey City. The material 
facts are admitted. Plaintiff was 


lution of the Board of Commis- 
sioners in 1947. In 1949 the new 
Board appointed one Tumulty as 
city clerk. Plaintiff contends the 
latter appointment is _ illegal 
since he is a veteran of World 
War II and is therefore entitled 
|under the statutes to retain the 
|office during good behavior. The 





‘judgment below was adverse to| 


plaintiff and he appeals. 

The only authentic designa- 
tion of the term of office of City 
Clerk of Jersey City is in its 
| charter wherein the period of 
one year is fixed. The city adopt- 
ied the Commission form of 
}government under the Walsh 
Act. The Walsh Act provides that 
“the board of Commissioners 
shall appoint a municipal clerk 
to hold office for such term as 
it shall fix”. R. S. 40:73-7. 

Plaintiff contends he has a 
mght to continue in the office 
under R.S. 38:16-1. 


| 


erans under R:.S. 38:16-1 was not 
intended to encompass. those 
whose terms of office or dura- 
tion of employment are definite- 
ly designated. The statute ex- 
rressly states: “Provided, how- 
ever, that in no event is it in- 
tended that this act shall apply 
to appointments made for a fix- 
ed or stated period of time.” 
The legislature thereby exclud- 
eC all appointments which by 
law were directed to be made 
tor a fixed and stated term 
Shus, whether the term be con- 
S:dered as being fixed under the 
c:ty charter, or as controlled by 
the provision of the Walsh Act 
Cirecting the Board to fix the 
term of appointment, it is evi- 
dent that it was not the legis- 
lative intent or purpose to em- 
brace within the tenure pro- 
visions of R.S. 38:16-1 those ap- 
pointed to the office of city clerk 
pursuant to R.S. 40:73-7. 
Affirmed. 


#¥AIR TRADE — A corporation 
composed of retailers engaged 
in a trade but not itself a re- 
tailer has no standing to bring 
an action for injunction under 
the Fair Trade Act. 

Digested trom an opinion by 
Freund, J.S.C rendered Sept 22, 
1550 Chancery Div. Bergen Vv. 
Barden. For plaintiff—Joseph H. 
Stamler (Lorentz & Stamler, 
atty). For defendant—Louis A. 
Mounier, Jr. 


4‘ BOOKS 


“AOC ATT - WOLD - APPRAISED 


ANN LAW BOOKS 


(OM ened St Vewark 2, N.J 














respondents—M ortimer):.: 


to determine | 


appointed to the office by reso- | 


Held: The tenure afforded vet- | 


Plaintiff, a non profit corpora- 


‘tion, brings this suit under the 


Fair Trade Act, R. S. 56:4-3 to 
restrain defendant from selling 
certain products below the price 
established by the manufacturer. 
Defendant has moved to dismiss 
the complaint on the ground 
Plaintiff has no right to main- 
tain the suit. 

Plaintiff is a New Jersey Corp- 
cration. Its membership is com- 
posed of retail pharmacists and 
aruggists operating stores in 
Bergen County. The complaint 
alleges that defendant is in com- 
petition with its members, and 
that defendant’s continued sale 
of the products described below 
the fair trade price fixed by the 
manufacturers constitutes un- 
fair competition. 

Held: At common law, com- 
plainant could not obtain any 
relief on the complaint asserted. 
The remedy, if any, was in the 
provisions of the Fair Trade Act. 
This statute, being in derogation 
cf the common law, must be 
sirictly construed. 

The Act specifies who may 
bring suit thereunder. R.S. 56:4- 
€ provides “unfair competition 
. is actionable at the suit of 
the producer or distributor or at 
the suit of any retailer selling 
such commodity at not less than 
the price stipulated in any con- 


|tract entered into...” 


Plaintiff is not a “producer” 
“distributor”, or “retailer selling 
such commodity”. The fact that 
it is an association comprised of 


jretailers does not give it status 


to maintain the action. 
Dismissed. 


HABEAS CORPUS—A_ county 
court of a county other than 
that in which a prisoner is 
confined has no jurisdiction to 
issue a writ of habeas corpus 
for such prisoner. 

Digesied from an opinion by 
Lance. C.C.J rendered Sept 27 
1950. Morris County Court. In re 
Gladstone. For petitioner—Bert- 
ram M. Berla. 

Petitioner is confined in the 
State Prison at Trenton. He ap- 
plies to the Morris County Court 
tor a writ of habeas corpus and 
the authority of the court to is- 


|sue the writ is in questig; 

Held: The Mercer 
Court has the power ;z 
thority to issue a writ 
corpus as the prisoner 
ed in Mercer County. I is y 
that the Morris Coun:y 
has concurrent power t 
the writ since petiti.: 
sentenced by it. 

The only legislati, 
dealing with power to 
writ of habeas corpus 
62-14. This act in para 
provides the writ may 
by the Supreme Court >r 
tice thereof. Paragr: ph 
reads “The judge of a coy 
common pleas who sg! al] } 
concurrent jurisdictio: ip 
county with the justic s of 
supreme court to grant 
in all criminal cases 
person may be confins 
son or detained in cust 

R.S. 2:82-14 restr 
County Court in gran 
to criminal cases, and ° iis ¢ 
construes it as further res: 
ing the County Court 
where the petitioner is 
cr detained in that 
county. 

It is a general rul 
court has no authorit;: 

a writ of habeas corpu 

to a person outside its 
jurisdiction, since it is 

al rule that no court con 5 
judgment or decree bird ay 
son or property beyon 
limits of its sovereignt 
cition other grounds a 
restricting the applicat 
county of incarceratio: 
‘ample: 

1. The judges in the 
having prisoners becon 
lized in this highly 
procedure 

2. Such specializatio 
uniformity of decision 

3. The records of the pris 
are in that county 

4. To permit a p 
choice of counties wou 
confusion. 

The writ is dismisse 
ground the Morris Cou 
has no jurisdiction in 
er. 














Will be published soon 
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equences of Covenant 








uestior - = 
ae Tax Cons 
Ou 

r and 1 

t ohh Con-inued from page 1 

T ‘S Coxfiine court held that the peti- 
I is wilh er had received ordinary in- 
uly Cai, “In this country,” the 
Pr to ij stated, “every man has the 


xercise any lawful avo- 
ion or the same terms as his 


acmcnbor _He is free to choose his 
pation and pursue it where 
‘when he pleases, provided 
goes 1.9 wrong to the public at 
reor Oo any other individual. 
‘kind of occupation or trade 
be i:aposed on him or pro- 
rod him, so as to avoid 
jon on his part. If he sells 
services for wages or Salary, 
he -eceives is income. If he 
ins _rom exercising his skill 





eee 


in a particular line for 














61 in jie period, what he re- 
tcody ir. compensation in the 
‘ts mon understanding is just 
\t_ng much 2 gain and is income.® 
US Cl yAG) CASE 

T Tesi. Saivage v. Commissioner 
t tO cul: ust: 9228], 76 F. (2d) 112 
cOnSwMr4-2. 1935), aff’d sub. nom. 
‘Ticgiiverine v. Salvage [36-1] uste 
44, 297 U. S. 106, the cir- 
l« thafiestances differed from those 
J he ioregoing case in that 
«the covenant ran not toa 
grate vendee but directly to 

Carif/™ employing corporation. 
n by (fhe petitioner, who was an 
1 a pamcer and employee of the Vis- 
nd @%& Company, received 1,500 
In meres Of perferred stock from 
Dear a par of $110 per share 
nt ration of his covenant 
for gage in any competing 
‘ness without Viscose’s con- 
vege: The shares had e worth of 
<n-f54.70 per share. Some seven 
ahrgers after the transaction the 


redeemed his stock at 
_..fggoa Share. The petitioner con- 
‘SS Bed chat he had made a “bar- 
hase” of his stock, that 
market value of such 
he time of the transac- 
s $1,164.70, and that upon 
no taxable gain was 
n the redemption of 
referred shares. 

court, following the rea- 
Robinson yv. Commis~ 





per uste 971], 59 F. (2d) 
3 (CCA-6), and Rodrigues v. 
ards 2 uste 512), 40 F. (2d) 
CCA-2), that where the ex- 


val between the amount 
i and the fair market value 
In the nature of compensation 
an employee’s services, it 
tit ; taxable income when 








received, held similarly that 
compensation paid for refrain- 
ing from labor would be taxable 
income to the employee. 


BEALS ESTATE CASE 

In a subsequent case, 
Estate v. Commissioner (36-1 
USTC 9117), 82 F. (2d) 268 
(CCA-2, 1936) aff’g ‘CCH Dec. 
8844) 31 BTA 966, the covenants 
ran from officers of the vendor- 
corporation to the vendee, the 
vendor and the vendee stipulat- 
ing that seventy-five percent of 
the vendee’s stock which was to 
be turned over to the covenan- 
tors represented consideration 
for their agreements to refrain 
from competition. The court 
overruled the individual coven- 
antor’s contention that his 
shares were received in ex- 
change for property and the 
gain thereby realized should be 
taxed as upon the disposition of 
a capital asset, and held that the 
consideration represented ordin- 
ary income. 

The court went on to Say: 

“But if it be conceded that the 
privilege of each of the tax- 
payers to engage in the ice 
cream business is a right of 
property in him, such property 
was not conveyed to Borden. 
Borden did not and could not 
get his privilege; all it got was 
his promise not to exercise his 
privilege and it paid him in ad- 
vance for the performance of 
this promise. A promise not to 
work for others or for oneself is 
no more a conveyance of prop- 
erty than is a promise to enter 
the promisee’s employ. Payment 
for either promise is income, not 
proceeds received on disposal of 
a capital asset.” 

Estate of Mildred H. Hyde (CC 
H Dec. 11,310, 42 BTA 738, where- 
in a wife who was active in the 
candy business covenanted in a 
marital settlement agreement 
not to compete with such enter- 
prise, follows the above cases. 

It is well established, there- 
fore, that the proceeds flowing 
from a covenant made by a non- 
vendor to a vendee of a business 
are ordinary income, although a 
concomitant of the sale. 

It should logically follow that 
if the third-party covenantor re- 
ceives ordinary income, the cov- 
enantee has incurred a business 
expense, provided it is ordinary 
and necessary within the mean- 
ing of Code Section 23 (a) (1) 
(A). 

Confusingly enough, the courts 
treat such a payment as pur- 
chase of an asset, depreciable 
over the life of the covenant, 
rather than as a deferrable ex- 
pense 


Beals 








SiRTEMENT OF PRINCIPLES 


THE FIDUCIARY CO 
there is one relationship which a corporate 
fiduciary cannot undertake —the relationship be- 


tween attorney and client. 


The “Statement of Principles Applicable to 
Corporate Fiduciaries and Members of the Bar” 
which has been operative since 1933, when it was 
approved by New Jersey bankers’ and lawyers’ 
associations, emphasizes this situation. 


The drafting of legal instruments is the lawyer's 


business. The Fidelity 
had long experience in its field—the management 
- and planning of estate business and investments. 


FIDELITY UNION TRUS 


COMPANY > 
NEWARK + EAST ORANGE + IRVINGTON est 
New fewey 


MEMBER FEDERAL 


DEPOSIT 
CHARTER MEMBER NEWARK CLEARING HOUSE ASSOCIATION 


NCEPT IS BROAD but 


Union Trust Company has 


INSURANCE CORPORATION 





In the case of William Stesten,| 
Jr. (CCH Dec. 78), 1 BTA 186, the | 
petitioner paid $200,000 to two 
individuals to secure their res- 
ignation as trustees, thereby 
permitting him to have the sole | 
conduct and management of the 
trust estate, which still had a 
life of twelve years. 

The Board of Tax Appeals 
held that the vendee had pur- 
chased a right pure and simple 
—the right to act as sole trustee 
without any interference by any 
other trustee over a period of | 
twelve years. “We think the in- 
vestment thus made is probably | 
recoverable by him out of in- 
come over the entire twelve-year | 
period and not over any shorter 
period.” | 
CHRISTENSEN MACHINE 


COMPANY CASE 


This holding was followed in 
Christensen Machine Company 
(CCH Dec. 5640), 18 BTA 256. An} 
inventor of bookbinding ma-| 
chines formed the petitioner- | 
corporation with one Greene, 
who owned a machine shop. The | 
two men fell into disagreement | 
and, together h the corpora- 
tion, entered into a contract} 
whereby the petitioner-corpora- | 
tion bought out the inventor, 
Mr. Christensen. The iatter re- 
ceived $60,000 in consideration of 
his transfer of his shares of 
stock to the corporation, and also | 
in consideration of his coven- 
ant not to compete for five years. | 
In its income tax return for the 
year in which payment was 
made, the corporation, allocat- 
ing $30,000 to the covenant, de- 
ducted from gross income 
twenty percent of the cost of the | 
covenant. The Commissioner de- | 
termined a deficiency thereon; | 
but the Court of Claims (Christ- | 
ensen Machine Company v U.S. 
(1931 CCH 9372), 50 F. (2d)) 
282) sustained the Board of Tax 
Appeal’s finding for the peti- 
tioner, and stated that the cov- 
enant purchased was a valuable | 


xrrit 


i+ | 
ALS 






o 


| 
| 


asset in the company’s hands, | 
the cost of which asset could be | 
exhausted over the life of the| 
contract. 


A comparable situation arose | 
in Black River Sand Corporation 
(CCH Dec. 5698), 18 BTA 490. 
The retiring president of a sand 
and gravel pany entered into 


a restrictive covenant with his | 
company. When the sand and| 
gravel company assigned certain | 
sand rights to the petitioner- 
corporation also assigned the 
individual’s ovenant not to 
compete. The petitioner, con-| 
tending that such payment} 


could be exhausted ratably, de- 


ducted a proportionate part of 
this expense ry the year in 
question, and was upheld by the 
Bureau. 

In the regoing situations, | 
determination of the nature of 
the restrictive covenant is not 
too difficult since it is evident 
that the covenantor is bargain- 
ing away purely individual 
right. However, where the cov- 


enantor is also the vendor, the 
problem complicated by his 


dual capacity 
COVENANTOR-VENDOR 


1S 


In the well-know case involv- 
ing the Toledo Blade Company 
and the Toledo Newspaper Com- 
pany, the covenantor’s position 
arose first in the courts for de- 
cision.‘ 

The Toledo News-Bee was an 
evening newspaper and a com- 
petitor of the Toledo Blade, be- 
ing owned and published prior to 
August 1, 1938, by the Toledo 
Newspaper Company. The To- 
ledo Blade desired to have the 
publication of the News-Bee dis- 





(Continued on page 6, col. 3) 
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Survey of Moral Standards in Nation's Laws 


ALI Study Also to View 
Factors Changing Morality 
of_American People 


New York (ACCN) — Dr. Ed- 
mund N. Cahn, professor of law | 
at the New York university 
school of Yaw, will conduct a 
two-to-three-year survey of mo- 
ral standards in American law 
io determine whether they meet 
the current morality of the Am- 
erican people. 

Dr. Cahn explained that the 
inquiry will trace the advance- 
nient of the moral standards of 
the law as they have been re- 


|corded in the writings of legal 


:cholars, court decisions and 
rew legislation. Factors. that 
bring about changes in the 


niorality of the American people 


;}also will be considered. 


“We cannot deduce our morals 
from Kinsey reports,” Dr. Cahn 
ceclared. “No matter how valu- 
able statistical studies may be in 
understanding human_ society, 
they can only tell us what peo- 
ble do and not what they ought 
to do. 


“I disagree with those who 
cespair of our age. I consider 
this the most moral generation 


in western history. Never before 
Fave sO many men and women 
been so deeply committed to the 
search for right and justice,” 
The study will be conducted 
by Dr. Cahn for the American 
Law institute. It will be financed 
the Rockefeller foundation, 
With the findings to be publish- 
ed in a book entitled “American 
Law: A Moral Survey.” 





Scope of the survey will in- 
clude the relations between the 
law and human morals, law af- 
fecting the individual through- 
cut life, the law pertaining to 
the economic sphere, the law in 
court and the relationship be- 
tween the law and the good law- 
yer. 

Dr. Cahn, who 
“The Sense of Injustice,” will 
make periodic reports on his 
vork to the council of the Am- 
erican Law institute and obtain 
suggestions by the counsel. In 
this manner, he explained, the 
survey, rather than being the 
work of one individual, will be 
“influenced by some of the finest 
legal minds in this country.” 


is author of 


Announcement 


James A. Waldron, announces 
the removal of his office to room 
205, Trenton Trust Building. 28 
West State Street. Trenton, New 
jersey, where he will continue 
the general practice of law. 


| MEEKS, MIELE & CO. 
Certified Stenotype 
Reporters 


MILITARY PARK BUILDING | 
NEWARK 2, N. J. 


GENERAL REPORTING 
| HEARINGS | 
DEPOSITIONS 


MArket 3-1778 
Night phones: OR 3-9130, PL 4-0@16_ 























BONDS Court & F 


i7 ACADEMY ST., NEWARK 2, 





PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,000 or less 


iduciary BONDS 


N.J. Mitchell 3-4430-1-2-3 











Presenting... 


the PLAN of GROUP 


FEATURES 
@ Low Cost 


Includ 


(Evidence 
JOHN A. COUCH, 


MArket 





APPROVED 
by the 
NEW JERSEY STATE BAR ASSOCIATION 
for its MEMBERS and their EMPLOYEES 


@ Limits Up to $20,000.00 
@ Double Indemnity 
@ Total and Permanent Disability Benefits 


INITIAL ENROLLMENT PERIOD NOW OPEN 
of Insurability 


1180 Raymond Boulevard 
Newark 2, New Jersey 


LIFE INSURANCE 


ing Waiver of Premium) 


Waived) 
JR. & COMPANY 


3-3086 














a 


TITLE 8§ 


the State of New 
exclusively in provi 
title service. 


To attorneys it 


830 BROAD ST. « 





11 SO. CHANCERY 





This Company operating throughout 


competent and cooperative service in 
examining, insuring and closing titles. 


Largest Title Plants in the State 


NEW JERSEY REALTY 
TITLE INSURANCE CO. 


Trenton Office 


ERVICE 


Jersey is engaged 
ding a real estate 


offers a prompt, 


NEWARK 1, N. J. 












LANE, TRENTON 8 


























* NEW JERSEY LAW JOURNAL, THURSDAY, OCTOBER 5, 1950 


73 N. J. L. J. Index Pag, 





Page Four 





New Jersey Law Journal 
Established 1878 
ALFRED C. CLAPP, Editor 


ASSOCIATE EDITORS 
Leon S. Milmed 
Morris M. Schnitzer 
G. Dixon Speakman 
Clark Crane Vogel 
Joseph Weintraub 


Milton B. Conford 
Harold H. Fisher 
Richard F. Green 
Israel B. Greene 
Joseph Harrison 
Ward J. Herbert 
Jerome L. Trachtenberg, Managing Editor 


Published every Thursday by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO. 
24 Edison Place, Newark 2, N.J. 
Mitchell 2-0075 
Aaron Skinder, Publisher 


Subscription Rates 
One Year - - - $5.00 


Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N. J., under the Act of March 3, 1879 


THURSDAY, OCTOBER 5, 1950 








PATRONAGE AND POWER 


At the recent Annual Judiciary Dinner of the American Bar 
Association, Harold J. Gallagher, retiring President, pointed out 
that approximately 75 per cent of the present members of the 
Federal bench had been appointed during the past 17 years. The 
report of his speech goes on to say that these appointments 
were made under the administration of two Presidents and a single 
political party and that “All but a comparatively few, 8 out of 
nearly 200, I believe, have been appointed from a single party.” 
Three days later the press reported the Justice Department as 
formally stating that Mr. Gallagher was “in error” in his figures 
and that actually 17 Republicans had been given lifetime appoint- 
ments to the Federal bench in the 17 years since President Roose- 
velt was sworn into office for his first term. 

All of this is indeed a sad commentary on a policy which 
originated long before the present administration, one whose con- 
tinued application can only redound to the detriment of those 
Federal judges who have established for themselves enviable ju- 
dicial records and earned high esteem and respect from the general 
public, their colleagues and the bar. This method of distributing 
Federal judgeships on the basis of patronage has already created 
an imbalance in the Federal judiciary which will continue far be- 
yond our generation. Appointments to any bench must, above all 
things, be of such quality as to install an ever growing public 
confidence in a free and independent judiciary. 

In an editorial which appeared in the American Bar Associa- 
tion Journal sometime ago it was pointed out that “A system or 
practice und-r which selections for appointment or election to 
the bench are made wholly from one political party leads to 
making them mostly as a reward for service to party organization, 
disregards the bi-partisan character of the qualified Bar, and 
overrides the patent fact that under a two-party system a decent 
sense of fairness requires that substantial representation in the 
Courts be given to qualified lawyers of both political parties.” 

In striking contrast to the method ot selection employed in 
Washington is that by which judicial appointments are made 
in our own State. This column recently observed that “In all of 
New Jersey’s long history, no Governor has made a greater con- 
tribution to the administration of justice and the elevation of 
judicial standards than Governor Driscoll.” He has been unswerv- 
ing in his declared policy of making bi-partisan appointments. 
The real measure of his accomplishment may be found in the 
wholesome public confidence which our Courts now enjoy. 

In New Jersey's philosophy of government. the courts do not 
belong to any one political party. Accordingly, selection is to be 
made equally from among members of both parties solely on the 
basis of qualification, temperament and courage—qualities which 
ultimately comprise the essence of non-partisanship and complete 
independence in the judiciary. 

The National Administration would do well to re-examine its 
long-estabilshed practice of judicial selection on a partisan basis 
and recall its solemn obligation to the public for maintaining a 
strong and independent Federal court system. It can gain much 
by looking to New Jersey. 





ASSIGNMENT ORDERS 


ORDERED that in addition to their regular assignments the 
following judges are assigned temporarily as follows: 
Week of October 9, 1950 
Charles P. Hutchinson to the Essex County Court; 
William P. Tallman to the Passaic County Court: 


and 


Judge 
Judge 
Judge Harry Newman to the Monmouth County Court; 
Judge Bartholomew A. Sheehan to the Union County Court 
Week of October 16, 1950 
Judge Charles P. Hutchinson to the Essex County Court: 
Judge Klemmer Kalteissen to the Passaic County Court 
October 16, 17, 18 and 19; and 
Judge S. Rusling Leap to the Monmouth Courty Court. 
Week of October 23, 1950 
Judge Charles P. Hutchinson to the Essex County Court; 
Judge Klemmer Kalteissen to the Passaic County Court for 
October 23, 24, 25 and 26; 
Judge George T. Naame to the Monmouth County Court: and 
Judge Bartholomew A. Sheehan to the Union County Court. 
/s/ ARTHUR T. VANDERBILT, C.J. 
Dated: September 21, 1950. 


ORDERED that in addition to his regular assignment Judge 
C. Thomas Schettino is temporarily assigned to hear General Equity 
Matters in Vicinage 4 for October 19, 1950, sitting at Camden, 
and for November 10, 1950, sitting at Freehold. 


ior 


S/ ARTHUR T. VANDERBILT , 


C. J. 


Attorney General's Opinions 


FORMAL OPINION NO. 55—1950 FORMAL OPINION 1950—No. 59 

Hon. Walter T. Margetts, Jr. Hon. R. J. Abbott 

State Treasurer State Highway Commissioner 
This will acknowledge receipt! Your ietter of September 6 

of your letter, dated August 10,| raised several questions which I 

1950, wherein you advise that|shall endeavor to answer below 





Frank M. Deiner, Secretary of 
the Middlesex County Board of 
Taxation, has raised the follow- 
ing question: 

“Must the veteran hold title 
to property as of October 1 of 
the pretax year in order to be 
entitled to claim a $500 vet- 
eran’s exemption where im- 
provements added to the prop- 
erty subsequent to said date 
are assessed under the added 
assessment act (See N.J.S.A. 
54:4-63.1)?” 

It is our opinion that in order 
for a veteran to be entitled to 
his exemption, as provided for in 
the Constitution (Article VIII, 
Section 1, paragraph 3), he must 
.1) assert his right to claim the 
exemption (54:4-3.12), and (2) 
be the owner of the property 
upon which he claims exemp- 
tion, on October 1 of the pretax 
year. (See R. S. 54:4-1). 

As we view the law, the con- 
trolling date therefor is October 
1’ of the pretax year, and if the 
veteran would not be entitled 
to his exemption by reason of 
the fact that he did not own the 
property on October 1 of the pre- 
tax year, we see no reason nor 
do we find any provision in the 
law (R.S. 54:4-63.1 et seq) which 
would grant to the veteran an 
exemption on property acquired 
subsequent to the taxing date 
that is, October 1 of the pretax 
year. In Jersey City vs. Mont- 
ville, reported in 84 N. J. 43. it 
was held that taxation of prop- 
erty is based upon the status as 
cf the assessing date, not as of 
the tax year or any portion 
thereof. The Court also followed 
this view in the case of Corrado 
vs. Hoboken, 20 Misc. 134. 

We therefore conclude that 
ihe answer to your query, as 
stated in the first paragraph of 
this letter. must be that the 
assessor may not grant to the 
veteran an exemption on prop- 
erty acquired by him after the 
tax date (October 1), and this 
is applied also in the case of 
added assessments where the 
controlling date must be October 
1 of the pretax year. 

Theodore D. Parsons 
Attorney General 

By: 

Benjamin M. Taub 

Deputy Attorney General 
FORMAL OPINION i950—No. 54. 
r. George M. Borden, Secretary 


state Emplovees’ Retirement Sy- 


M 
Qt 
Ole 
S 


siem 

I have your letter of the 
nstant in which you call my at- 
tention to Chapter 326 of the 
Laws of 1942 and inquire 
“Should the employing depart- 
ment, of any employee who en- 
lists or is inducted into military 
service at the present time, make 
contributions to his annuity 
savings fund while he is in mili- 
tary service? In a recent formal 
opinion, number 52. it is indicat- 
contributions should be 
behalf of such emplo- 


Q 


th 
I 
Olas 


tnat 


ed 
niade in 
yee.” 
Formal Opinion No. 52, dated 

July 28, 1950, I am sure fully an- 
swers your inquiry. However, an- 
swering your question specifical- 
ly as to a person who enters the 
military service at the present 
time and who is a member of a 
pension fund, it is my opinion 
that the contributions which the 
mnember would have made had 
he not entered military service 
riust be made by the State. 
county, municipality, school dis- 
trict, political subdivision, board, 
body, agency or commission by 
whom such person is employed. 

Theodore D. Parsons 

Attorney General 

By 
Theodore Backes 
Acting Attorney General 


|in the order presented. 

| 1. Your first inquiry is wheth- 
her, where a State aid project is 
linvolved, the opening of a bid 
|by a municipality constitutes a 
| determination by the municipal- 
|ity that the bidder is qualified. 
|The answer is “No”. It is well 
|settled that until a contract is 
|actually awarded, both munici- 
|palities and counties have the 
right and duty to examine the 
|qualification of the low bidder 
|tc whatever extent is necessary 
for a determination that he is 
ithe lowest responsible bidder. 
Faist v. Hoboken, 72 N. J. L. 361; 
Kelly v. Freeholders of Essex, 90 
|N.J.L. 411; Sellitto v. Cedar 
lalso R.S. 40:25-21. However, the 
lowest bid can not be rejected 
| because of the irresponsibility of 
the bidder unless he is given 
|reasonable notice and opportun- 
|ity to be heard, Araneo-White 


Censtruction Co. V. Joint Munici- 
pal Sewer Commission, 9 N. J.) 


| Misc. 243; Ianniello v. Harrison, 
14 NJ. Misc. 111. 

2. Your second, 
jfourth inquiries all raise, in 
substance, the question whether 
|the State Highway Commission- 
fer. in projects for State aid to 
counties or municipalities, has 
the right to throw out any or all 
bids received by the county or 
municipality, respectively, on 
the ground that the low bidder 


is not qualified. In my opinion, | 


the Commissioner has no such 
right. Where contracts for high- 
way work are to be awarded by 


ithe qualification of bidders are 


governed by the specific provis- | 
|}ions of the county law .R.S. 40:- | 
|Z5-1 et seq: see also 27:16-41 and | 


27:14-12). Likewise, provisions 
}zoverning contract work for 
lunicipalities are set forth 
R.S. 40:50-1 et seq. The general 
| imunicipal 
| governi 
|};ality the right to “prescribe the 
‘orm and manner of execution 
end approval of all contracts to 
|be executed by the municipal- 
ity.” R.S. 40:48-1. 


ne 
ng 


way Commissioner, in adminis- 
tering State aid, has the power 
}to reject contracts for which 
State aid to be given. RS. 
27:14-13: 15-1 et seq. The 
rrant of such power must never- 
theless be construed in conjunc- 
tion with the above cited pro- 
visions of the county and munic- 
ipal laws. When all these pertin- 
ent statutes are read together, 
it seems clear that the Commis- 
sioner’s power does not include 
the right to fix the aualifications 
of bidders as a condition of ap- 
nroval of State aid. The auth- 
crity of the Commissioner would 
éppear to be limited to protect- 
ing State funds by requiring the 
price to be reasonable and the 
plans. specifications and work 
io conform to recognized stand- 
ards. See R.S. 27:14-3; 27:16-12: 
<.7:14-47; 27:15-1.3; 27:15-1.14E. 
1f a municipality or county ob- 
jects to the low bidder on the 
ground of lack of qualifications, 
it is that body, and not the State 
Highway Commissioner, that 
snould conduct the hearing and 
reject the bid on that ground. 
3. Your last question asks what 
euthority you have to establish 
« procedure for taking bids. As 
has already been implied above, 
your authority in this regard 
does not extend to county or 
|municipal contracts, even 
though State aid may be involvy- 
led. In regard to contracts to be 
| awarded by the State, the pert 
jinent statutes (particularly R.S. 
| Title 52, Chapters 34 and 35) 
| prescribes in detail the proced- 


1S 


<i 


tion 


lure for advertising for bids, re- | 


| ceiving and opening the propos- 


|Grove Twp., 133 N. J. L. 41; See} 


third and | 


the county, the procedure and | 


in 


law also gives to the} 
body of every munici- 


It is true that the State High- 


Unauthorized Prac; 
Cemmittee Repor 


Washington, D. C.—é 


mental report submitted | 


ABA Standing Comm 
Unauthorized Practice 
to the House of Delega 
that trust institutions 
ginning to cooperate 
Association. A number 
are printing on their 
envelopes words or sk 
dicating the importanc 
ing a lawyer draw a w 

The report also rel: 
the National Associatio 
Underwriters has offers 
set up conferenc 
throughout the country 
cal level between law 
life underwriters in 
bring about better un 
ing of the functions of 
such group set up in } 
has already disposed 
complaints to the sa 
of the Bar, according t 
port. 


Monmouth Distric? 


Special Sched : 


for the period from 
5, 1950 to November 
Date Place 
Oct. 5 Asbury Park 
ss Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
7 Asbury Park C 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Freehold 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
Asbury Park 


Cet. 
Oct. 


Oct. 


Oct. 


Oct. 


Long Branch 
Asbury Park 
Long Branch 
Asbury Park 
Long Branch 
14 Asbury Park 

Long Branch 


13 








als, awarding the cont 
determining the qualifi 
bidders. However, if 
minor details concerni: 
you desire to establis 
c-dure in conformity 
iaw, your authority for 
could be based, in my 
on RS. 27:1-8, which 
that the Commission 
formulate and adopt 
regulations and prescri 
for the efficient condu 
business, work and ge! 
riinistration of the dep 
Yours very truly 
Theodore D. Par 
Attorney General 
By: 
Thomas P. Cook 
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Octigiyarns Against Attempt | 
Port Bro Avoid Higher Taxes 
A surf Boston Bank’s Letter Points 
ed by Mf Out Dangers of Unsound 
nittes HE Monetary Policies 
| bie poston (ACCN) — A warning 
pis, mins. the dangers of unsound 
“* Guns cimed at avoiding heavier 
ré pier taxes and the necessity 
“4. sharply curbing federal ex- 
. “[endit.res is sounded by the 
*» H-st National bank of Boston in 
~ “4 current New England Letter. 
: The dank points out that in 
“G “4 2 cient and modern times, 
Of ae; consequences of unsound 
ot snetary policies have followed 
co 6csome general pattern 
— & the expansion in the 
-. x upply has stemmed from 
or iting press or has been 
TS vided by the central bank as 
= seal rent of the government. 
a © is sO,” the bank declares, 
4 » of the working of the 
— ntal law of finance 
7 hich is as relentless in its 
yrations aS those that govern 
e stars and planets in their 
+ Coutihcurse 
ile Hen’e, we must not resort to 
eyious and panacean means to 
0 bills in order to avoid 
and the necessity of 
reducing government 


ures. Historical evidence 
shows that, except for 
n war, the greatest cal- 
hat can befall a nation 
ay inflation with its de- 
of values, shattering 
dence, and violent eco- 
nd social disruptions. 

behooves us *o face real- 
the critical struggle for 
since sound financing 
enlarged military pro- 
has been pointed out by 
prepared by the staff of 
ral reserve board, will 


n 
th 





Book Review 


BAR INTEGRATION 





NEW JERSEY DISTRICT (Continued from page 1) 


COURT PRACTICE AND 
PROCEDURE. 

By Irvin LeWine 
Newark: Gann Law Books. 
Two Volumes. $27.50. 

Mr. LeWine has done an ex-| 
cellent job in providing a treat- 
ise on New Jersey district court | 

a é r re which is| 
rig peas Ft —s 4 compre- | regard it. It is as much the duty 
hensive and well documented | °f the Legislature as it is the 
with references to cases, statutes|“Uty of the court to stay within 
and the new rules. There would|its constitutional field and we 
seem to be few questions relat-|Shall presume that it intended 


té ¢ + a= ~ ” 
ing to the conduct of district | to do so in this case. 
court matters to which this| But oddly enough, despite the 


| : : 
book would not supply satisfac-|¢2claration of the Legislature 


|rrovince of the court or to dic- 
jtate to it but as a declaration 
that the integration of the Bar 
will promote the general wel- 
'fare. If in thus expressing its 
iaetermination the Legislature 
| has employed language which | 
;}might be construed as manda- 
|tory or coercive, we do not si 





| Dast, 
lin the bar ascociations of the 


|fact wel known to every law- 
yer. The denunciation of the bar 
by the public is based on the 
belief that the bar could purge 
itself if it wculd, but that it 
does not wish to do so. In the 
reliance has been placed 


state to accomplish effective 
corrective results. We have over- 
iooked the fact that the bench 
ér.d bar are so intimately related 
trat the problems of one are the 


|problems of the other. We have 


come to the conclusion that the 
bar, of itself, can do little to bet- 
ter the situation. But, with a co- 
operating bench and bar, it ap- 
pears to us that a more effective 
and efficient regulation of the 





tory answers. All aspects of law|and the overwhelming sentiment 
and procedure of the court are|of the Wisconsin Bar, the Wis- 
fully discussed - Creation and | ccns! in Supreme Court in 1944 





Establishment, Functions and| dismissed petition of the State 
Fowers, Business and Adminis- | Bar Association seeking integra- 
tration, Personnel, Jurisdiction,| tion, (25 NW 2d 500) 

Practice and Procedure, Actions, However, the Louisiana legis- 
Parties, Process, Pleadings, Ven-|Jature removed all doubt by 
ue, Proceedings Before Trial,| styling its 1940 act a mere me- 
Trial, Verdict, Judgment, Costs,|morial requesting the court to 
Execution, Attachment, Actions|:ntegrate the bar under its in- 
on Bills and Notes, Forcible En-|herent power. 

try and Detainer, Actions to En-| while the west Virginia act 
force Mechanics’ Lien Claims, | qiq not go that far. after creat- 
Reppevin, Frecestings 60 Recover | ing the State Bar and declaring 
Statutory Penalties, Proceedings it to be a part of the judi- 
in Summary Dispossession, NeW} ¢ia) structure of the state and 
Trial and Appeals. indicating the part to be played 


added the follow- 
ing: | 

“The rule-making 
Supreme Court of 


The author has done a magni-|by the court, it 
ficent job of assembling way, 
riaterial from many _ sources. | 


: } inherent 
The fine results he has obtained | 


1e 


power of th 


are indicated by the step by step Appeals is hereby declared.” 
procedure set forth for every); The overwhelming opinion 
phase of practice in the district! proyohout the country is that 
court. “Things not learned from /ine hiehest courts of the states 
books” are presented to the/have the inherent power to pro- 
practitioner who many timeS|nyjgate rules integrating the 
wonders what procedural steps bars of said states. 

are before him. Mr. LeWine out- Comprehensive annota- 


lines in detail the mechanics of | tions thereon appear in 114 ALR 























}end 
‘still rests in this court, and this 


Will therefore be granted.” 


bar would be the result. Under 
the plan suggestea by the peti- 
tioners, it can be accomplished 


vithout invoking any power that | 


this court has not already ex- 
ercised in the past and without 
the delegation of any of its judi- 


cial functions to any agency of | 
the bar. The matter of the ad-'! 


mission, suspension, 


disbarment of 


discipline 
attoreys 


ccurt alone. In the event of a 
failure of the plan to function 


as hoped, it can be corrected or | 


<bandoned by the amendment 
or revocation of the rule by the 
court in the exercise of its 
sound judicial discretion. Most 
cvurts in the past have shown 
a reluctance to act that has 
contributed to the criticism to 
which the bar has been sub- 
ected. We feel that it is our 
Cuty, especially where the re- 
cuest comes from so large a ma- 
Jority of the bar who participat - 
ed in the referendum on the sub- 
ject, to consider favorably the | 
«doption of rules providing for | 
the integration of the bar of | 
this state by court rule under | 
the powers lodged in this court | 
by the Constitution of the state. | 
The prayer of the petitioners | 


a 


} 
| 
How well these words are ap- | 


plicable to the situation in this| 
State. 


Legal Reference Plan For 
Kansas City Ready Soon 


Kansas City (ACCN)—A law- 
yers’ reference plan, aimed at 
making competent legal advice 
more easily accessible to the 
public at reasonable cost, is be- 
ing set up here by the Kansas 
City Bar Assn. and the Kansas 
City Lawyers Assn. 

It is hoped to have the new 
service in operation by Nov. 1, 
according to announcement by 
Roscoe C. Van Valkenberg, vice 
president of the bar association. 

Under the plan, a person could 
£0 to a central office, explain his 
legal problem and be sent to a 
jawyer versed in that particular 





field on a regular fee basis. 


Van Valkenberg is working in 
conjunction with George W. 
Meyer of the lawyers’ associa- 
tion. Final plans for the new 
reference service will be present- 
ed to a joint meeting of the two 
associations early next month. 
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This policy gives complete protec- 
tion to all Lawyers, whether they 
are in General Practice, Title 
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gence Attorneys, Patent Attorney: 
or in any other special field of law 


You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occuring in the perform- 
ance of any professional service 
rendered to your clients. 


Write today for descriptive 
pamphlet and schedule of rates. 
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Notice of 





Notice is hereby given that the Department of Public Utilities 
—Board of Public Utility Commissioners—has set 11 A. M 
November 13, 1950 for a public hearing on increases in intra- 
state telephone rates filed by the New Jersey Bell Telephone 
Company. Hearings will be held in the Board’s rooms at 1060 
Broad Street, Newark, New Jersey. 


A bill insert was mailed to all telephone customers in May of 
this year outlining the proposed increases. The schedules of 
increased telephone rates requested are on file in all of the New 
Jersey Bell Telephone Company business offices and at the 
offices of the Public Utility Commission in Trenton and 
Newark. The proposed rates are available fo: public inspection 
between 9 A. M. and 5 P. M. from Monday through Friday. 


New Jersey Bell Telephone Company 


Hearing 
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Federal Bar 1 ax Law Institute Income Tax 
Symposium 


Irving Jay Greenspan, Chair- 
man of the Federal Bar Tax 
Law Institute, and a Trustee 
of the Federal Bar Associa- 
tion of N. Y., N. J., & Conn., has 
ennounced that the Institute 
will present the 3rd of its new 
series of Lectures at a Tax Sym- 
posium on Tuesday Evening, 
October 10th, at 7:30 P.M., at 
the United States Court House, 
Foley Square, New York. (Court- 
room 110). Admission is free. 

William A. Klutz, C. P. A., 
Attorney, Head of the U. S. 
Treasury Technical Staff, New 
York Division, will  discuss:- 
“THE TECHNICAL STAFF’. 


|Benjamin Harrow, C. P. A., At- 
torney, Professor of Taxation at 
St. John’s University, will dis- 
cuss:- “THE NEW 1950 REVE- 
NUE ACT”. 

Members of the Bench and 
Bar who attend will receive com- 
plimentary: 

1. “TAXES EVERYBODYS 
BUSINESS, CCH 68 page booklet. 
(1950) 

2. “RESIDENTIAL PROPERTY 
aud FEDERAL INCOME 
TAXES’, CCH 32 page booklet 
1950) 

3. “TAX DEDUCTION HAND- 
BOOK”, Prentice Hall, 32 page 
booklet. 
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TAX CONSEQUENCES OF A COVENANT NOT TO COMPETE 


(Continued from page 3) 





continued, and for that purpose 
entered into a contract on Aug- 
ust 1, 1938, with the Toledo 
Newspaper Company and the E. 
W. Scripps Company, the owner 
of a majority of the Toledo 
Newspaper Company’s_ voting 
stock, under the terms of which 
agreement the Toledo Blade 
Company agreed to purchase the 
name “Toledo News-Bee” and 
the circulation, route, subscrip- 
tion, dealer and carrier lists and 
other assets, excluding the plant 
and equipment, for a considera- 
tion of $100,000. 

In the same contract, and fora 
further consideration of $780,- 
000, the Toledo Newspaper Com- 
pany agreed to discontinue pub- 
lication of the Toledo News-Bee 
for a period of ten years. 
TAXPAYER’S AND 
COMMISSIONER’S VIEWS 

The Toledo Newspaper Com- 
pany argued that it had sold its 
newspaper business for a total 
consideration of $880,000, and 
that since the March 1, 1913 
value of the intangible assets 
was not less than $880,000, it 
had realized no gain on the sale. 

The Commissioner contended 
that the considerations paid for 
the covenant and the intangible 
assets were divisible, that the 
$780,000 paid for the covenant 
represented ordinary income un- 
der Section 22 (a) of the Rev- 
enue Act of 1938 rather than a 
gain or loss under Section 111, 
and that the $100,000 paid for 
the intangible assets was gain 
from the sale in the absence of 
proof of any tax basis for them. 

The petitioner’s contention 
with respect to these two sep- 
arate considerations included in 
the contract was, in Substance, 
that where there is a sale of a 
business as a single transaction, 
gain or loss is to be computed by 
comparing the total selling price 
of the business with the seller’s 
statutory basis, and that this 
rule is not changed by the state- 
ment of the consideration for 
the sale of the intangible assets 
in the contract of sale as sep- 
arate and apart from the con- 
sideration for its noncompeting 
covenant. 

The Commissioner urged upon 
the court Cox v. Helvering, Sal- 
vage y. Commissioner and Beals’ 
Este?’e vy. Commissioner, in sup- 
port 2f his contention that an 
agreement not to compete was 
not ‘o be considered part of the 
sellirg price, but was ordinary 
gain. 

The court, uphviding the pe- 
titioner, distinguished the cited 
cases from the instant rnatter on 
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two grounds: (1) the covenants 
therein were unrelated to any 
sale made by the promisors; (2) 
the covenants therein did not 
operate as a restraint upon any 
property of the promisor, and 
were not therefore an inherent 
part of anything sold by the 
promisor. 


CUSTOMARY TRANSACTION 

It is important that the court 
made the following finding of 
fact: that in the purchase of a 
newspaper business as a going 
concern, it is customary for the 
purchaser to require of the seller, 
in addition to the conveyance of 
the assets—tangible or intang- 
ible or both—making up the 
newspaper business, a covenant 
to refrain for a reasonable per- 
iod from re-entering the busi- 
ness of publishing a newspaper 
within the territory in which 
the newspaper of the seller cir- 
culated at that time. This is nec- 
essary in order to prevent the 
seller from destroying the value 
of the good will’ of the business 
transferred. 

In Rainier Brewing Company 
(CCH Dec. 15,288), 7 TC 162 
(1946), aff'd (48-1 USTC £9134) 
165 F. )2d) 217 (CCA-9), rehear- 
ing den. (48-1 USTC 9184) 166 
F. (2d) 324, the consideration for 
the covenant not to compete was 
not, as in the Toledo Newspaper 
Company case, separately stated, 
the entire consideration for the 
transfer of the beer plant, trade 
names and covenant being stip- 
ulated to be $1,000,000. 

The Commissioner sought to 
allocate part of the total con- 
sideration to the covenant, 
while the vendor contended that 
the agreement was incidental to 
its grant of the exclusive and 
perpetual right to use the trade 
names, and that the grant had 
no value separate and apart 
from the good will. As in the 
Toledo Newspaper Company 
case, the court here held that 
the consideration was not sep- 
arable. 

The Tax Court also refused to 
assign a separate valuation to the 
restrictive covenant in Aaron 
Michaels (CCH Dec. 16,758), 12 
TC 17, where sale of a laundry 
business was involved. 

The above decisions are sound. 


TWO RIGHTS OR ONE? 

The court must, in matters 
where the covenantor is also the 
vendor, grapple with the prob- 
lem of deciding whether the ven- 
dor is transferring two inde- 
pendent rights, one property and 
one personal, or only one right 
which, perforce, includes within 
it the other right. 

In the absence of express or 
implied conditions in the con- 
tract of sale of a business, to- 
gether with the good will there- 
of, the vendor is at liberty to 
set up a similar business in the 
same locality and carry it on in 
his own name.’ However, the 
sale of the good will of a busi- 
ness carries with it, even in the 
absence of a restrictive coven- 
ant, the implied obligation that 
seller will not solicit his old 
customers or do any act which 
would interfere with the ven- 
dee’s use and enjoyment of what 
he has purchased.’ 

Recognition of this rule at 
once clarifies the distinction be- 
tween treatment of covenantors- 
nonvendors and _ covenantors- 
vendors. The former have no 
good will to transfer unless the 
corporate veil is pierced, whereas 
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covenant is an integral 
the good will and is in 
to it. 

The rationale of the cc 
cisions is that where it 
parent that 
to compete has the ; 
function of assuring to ¢!) 
chaser the beneficial en} 
of the good will which 
acquired, the covenant is 
ed as nonseverable, and 
ing in effect a contribut 
ment to the assets tran 
Admittedly, determinatioc 
the incidental nature of 
enant is not always fre 
doubt. (Cf Aaron M 
supra.) 

Scrutiny of the cove 
vendee’s position serves < 
of the validity of the abc 


COVENANTEE—VENDEE 

In R. Bryson Jones [C\ 
5558], 17 BTA 1213 (19: 
petitioner and others co: 
to purchase a local age 
surance business, inclu 
the right, title and int 
the vendor-partnership, 


the Covena it -. 


hace 


Naé, 


cluding all the data, fies 


cords, cabinets and case 
vendor. The vendors cov 
that they would not jo 
severally, compete wit} 
business area for ten ye 
Board of Tax Appeal 
that the principal asset v 
will, and that the petitior 
not purchased any in 
assets other than good \ 
preciation of the cove: 
the petitioner was impr 


In News Leader Company 


H Dec. 5834), 18 BTA 1212 
the contract of sale 

transfer to the purcha 
subscription lists, adv 
ing contracts, good wil 
franchises, leases, machi 
other physical properties 


benefits of any sort other 


those arising from the ¢ 
tion of competition. 

It was evident that t! 
bargained for and sold « 


of the restrictive covenar 
five years. The Board of 72 


peals refused to allow ¢ 
dee to deduct the consi 
in the year of paymen 
ordinary and necessary 
expense, but did allow i 
haust the payment rata 
the life of the agreem 
ference by the Board 
chase of an asset conti 
the phraseology used in 
gler, Christensen Machi 
pany and Black Riv« 
Corporation cases, alt! 
would seem that the a 
tion of a business expé 
the gist of the decisio: 


BABBIT CASE 

In B. T. Babbitt, I: 
Dec. 8976], 32 BTA 69: 
the petitioner, a man 
of lye and related 
sought to eliminate cor 
and acquire new terr 
therefore entered into 
with competitors, in 
which the purchaser bi 
all their good will and 
together with all trac 
trade names, brands 
copyrights and processs 
vendors. The vendors al: 
anted not to compete fc 
ranging from fifteen to 
five years. 

It was pointed out tl 
not manufactured un 
secret formulae and 
patented article. 

The Commissioners’ 
tion that the substanc 
contracts was to convey 


bitt the good will acquire 


competitors, and that 
ment of restraint coulc 


segregated and separately 3+ 


ed, was overruled. The Boare 


Tax Appeals found that 


tion could be made becaus 


there was evidence of 


tail value of the covenants 


frain from competition; 


Internal | 





(Continued on page 7, ©0 








-N. J. L. J. Index Page 341 


NEW JERSEY LAW JOURNAL, THURSDAY, OCTOBER 5, 1950 





Page Seven 














Bank Clearings at 
High Level 


YORK (ACCN) — Bank 
nzs for the week ended 
continued at a high level 
h down from the pre- 


NEW 






yveek’s volume _ which 

a high point for 21 

rt ‘otal transactions for 25 

cities during the week 

$16,249,218,000, compar- 

1 last week’s $18,555,272,- 

). fo. a drop of 12.4 per cent 

ord ng to Dun & Bradstreet, 

< nc. Te gain over the $13,070,- 

23!gie4 000 recorded in the like 1949 
‘S HME ok vy as 24.3 per cent. 

2 {MM exchanges at New York for 

“Tie lat-st week were $8,283,838,- 

. , of 13.6 per cent from $9,- 

© (Crier 137 100 the previous week. 

Ric. nt a se of 24.3 per cent above 

“atic $6 61,874,000 of a year ago. 

ne 2: cities outside of New 

‘Mork ontributed clearings of 

4° 965,530,000. This was down 

“S02 per cent from last week’s 

mov r, but it represented an 


I Delcreas’ of 24.3 per cent as com- 


, red ith last year’s $6,408,710.- 
racy 
ng g Announcement 
d :@i pavid T. Wilentz, G. George 
S, Taloldman, Henry M. Spitzer, 
I J. Sills and Warren W. 


announce the formation 
yartnership for the general 
i of law under the firm 
f WILENTZ, GOLDMAN, 
ER and SILLS with offices 
Smith Street, Perth Am- 
Yew Jersey. 

Denopoulos and Joseph 
n will be associated with 








‘ae LEGAL NOTICE 










v CC Zh 

193¢ \LE OF NEW JEKSEY 

Ay PARTMENT OF STATE 

“4 ERIIFICATE OF DISSOLUTION 

r al al whom these presenta may cume 

Tt (1S, It appears to my satisf yn, 

nro: senticated record of tl t ( 

ae 1 ec 
Btoch 





for volunta dissul 
ery q the imvus ont 
zs #% »sited in my 
@ rUbIO GIFT 








1D 
etaru 


B. MARSH, 
of State 


» Com Sep. 21, 28, Oct. 5 $12 











4 SOMEONE 
“§ LOCATED? 


' [RA “ERS CO. OF AMERICA 
stray 13 Wadisem Av_ N.Y. 22,N.¥ 





FEDERAL TAX NOTES | Tax Consequences 
by HELD: Taxpayer was not 


HAROLD KAMENS 
INCOME TAX 

Compensation: Taxpayer, an 
attorney, became a member of a 
law firm which purchased from 
prior firm a fee receivable 
for work performed as proctors 
oi an estate over a four year per- 
lud. The fee was received in the 
taxable year and _ taxpayer 
claims proration as per Sec. 107. 

HELD: The right to proration 
exists in favor of the performer 
and not a purchaser. Soulk v. 
Shaughnessy, Coll., D. C., 7-13- 
50. 

Gifts: AB paid taxpayer, his 
sister, a salary for services per- 
formed, which the government 
aisallowed as being unreason- 
able. Taxpayer seeks a refund of 
the tax on the excessive amount 
received. 

HELD: Such monies constitut- 
ed a gift and are not taxable 


a 
‘ 


Smith v. Manning, Coll., D. C., 
7-17-50. 
Ordinary Losses: For many 


years taxpayer, as president of 
4B Corporation, managed and 
sold its extensive real estate 
holdings. In 1940, AB dissolved 
end taxpayer, as a 50% stock- 
holder, received a _ substantial 
share of the real estate, to the 
sales of which she devoted all 
her efforts. 

HELD: Losses on the sales of 
the above real estate constitut- 
ed an ordinary loss. Beals v. U. 
S., D. C., T-11I-50. 


Deductions: Taxpayer orga- 
nized a corporation to purchase 
realty investing $7,000. above a 
mortgage of which $6,500. was 
designated as a loan. The entire 
£7,000. was necessary to buy the 
property. Upon failure of the 
corporation, taxpayer claimed a 
bad debt. 

HELD: The $6,500. was part of 
risk capital to be treated as cap- 
ital loss. Dobkin v. Com., 15 T. 


Cc — 


Ordinary Income: Taxpayer 
organized in 1943 for the 
purpose of erecting 400 homes 
tor war workers. The homes were 
rented for $50 per month with a 
$9 month option to buy. All the 
homes were sold within a period 
of three years. 

HELD: Sales were continuous 
and frequeat, resulting in ordi- 
nary income. Rollingwood Corp. 

Com., 7-17-50, T.C. Memo. 

Travel Expenses: Taxpayer, a 


was 


construction engineer, lived in 
Vermont. For two years, he re- 
mained in Savannah, Georgia 
crn a construction project dur- 
ing which time he seeks to de- 
cuct his cost of room and board. 


HELD: Taxpayer's post of duty 
was Georgia that his living 
expenses were personal. Waugh 

Com., T. C. Memo., 7-19-50. 

Improper Accumulation of 
Surplus: Taxpayer, who was en- 
vaged in the business of process- 
ing rayons, had a net income in 
1944 of $43,000. after all ex- 
menses. Compared to other years, 
taxpayer's accounts receivable 
were unusually low. 


N16) 
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TITLE SEARCHES 


EFFICIENT — SERVICE 


27 YEARS EXPERIENCE 


HENRY KRAUTTER 
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and Expert Reporting 
hi; | Hil 


CERTIFIED SHORTHAND AND STENOTYPE REPORTERS 
Superior Court Examiners 
6@5 Broad Street, Newark 2, N. J. 


MArket of 


Depasitions - Arbitrations - Investigations - Conventions 
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DEPOSITION SUITE AVAILABLE 
Cemplete New Jersey Coverage 
New Jersey’s Largest Reporting Service 
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availed of for the purpose of 
Freventing a surtax upon its | the_yalue of the other properties 
s:ockholders. National Yarn)/transferred (eg., trade brands, 
Corp. v. Com., T. C. Memo., 7-/| marks, labels, etc.) were of com- 


New York and New Jersey 
Bank & Insurance Stocks 
Industrial Stocks 
Real Estate Securities 
KOELLNER & GUNTHER, Inc. 
31 Clinton St., Newark 2, N.J. 
Telephone MArket 3-0190 


19-80. 

Fraud: In conducting its yarn 
business, taxpayer made many 
purchases in excess of OPA 
prices and failed to report in its 
income overceiling prices ob- 
tained from his customers. 

HELD: Such omission of in- 
ecme constituted fraud with in- 
tent to evade the tax. Talbot v. 
Com., T. C. Memo., 7-24-50. 

Contributions: During 1945, 
taxpayer spent $3,800. in main- 
taining a house where service- 
men on furlough were provided 
with food and lodging. 

HELD: Such _ expenditures 
were not deductible as contri- 
butions since there was no corp- 
oration organized for that pur- 
pose. Trippe v. Com., 7-25-50. 

Gross Income: Upon their di- 
vorce in 1938, taxpayer and her 
husband entered into an agree- 
rent wherein she was to be paid 
£1250. per month for life. The 
husband died prior to 1942 and 
the estate continued to make 
the payments. 

HELD: Even though the 
agreement was entered into and 
the husband died prior to 1942 
‘date when such payments be- 
came taxable), amounts received 
by wife were taxable. McGann v. 
Com., 15 T. C 

Gross Income: As a result of a 
fire in its premises, taxpayer re- 
ceived compensation for loss of 
net profits under a use and oc- 
Cupancy insurance policy. 





HELD: Such proceeds were 
taxable as ordinary income 
Massilon-Cleveland-Akron Sign 


Co: v Com., 15.. F.C. 
Gross Income: Taxpayer, 
through a dummy, took title to 


certain property subject to a 


mortgage. Taxpayer managed 
the property as the owner taking 
depreciation thereon. Several 


years later taxpayer quit-claim- 
ed the property back to the own- 


er to forestall foreclosure. 

HELD: Difference between 
criginal mortgage plus deprecia- 
tion and the amount of mort- 
gage when deeded _ represents 
capital gain. Parker v. Delaney, 
Coll., D. C. 7-7-50. 


Royalty Income: Taxpayer 


was the author and copyright 
owner of well known stage plays. 
The exclusive movie rights to 
these were transferred to War- 
ner Brothers for substantial 
consideration 

HELD: Such proceeds consti- 
tuted ordinary income and not 
a capital gain Fields v. Com., 
142F.E. 


Deductions: 
insurance 
unfinished 
by a buil 
which it h 
The buildin 


Taxpayer, a title 
company, acquired an 
building abandoned 
contractor upon 
1 advanced funds. 







s completed and 

taxpayer suffered a loss. 
HELD: Such loss was de- 
ductible in full since the build- 


ing was acquired as an incident 
to its business. Lawyers Title 
Co. of Missouri v. Com., 14 T.C.— 


Announcement 





Benjamin Shanefield announ- 
ces the removal of his office for 
the general practice of law to 
Raymond - Commerce Building. 
11 Commerce Street, Newark 2, 
N.J. 

Bankruptcies 


27 I 
red A 9-18 


Ge g 330 Sou 





Ave., 


$3,740.76; 













assets 
David C. Har 
per: 9-18 
MINICHINI Modest E 11 Cutler St., 
‘ewark iab. $8,072.91; assets $400; 
refr. Weelans & Cahi solr. Joseph A. | 
Rotonda 18 
SCOTT, Joh 1700 Hudson Boule- | 
1 liab. $10,325.41; 
2 ams & Cahill; solr. 
rd Kanfmar | 
TERRERI, Robert 7 Evergreen Ave., | 
Morristowr v iab. $3,700; assets | 
$150; refr. We s & Cahill; solr. Serge 
P. Piss 4-18 | 
TERRERI 18s Valley View Drive, 
Morris ¥ iaw. $5,142 assets | 
$100; Ww & Cahill; 9-1 





paratively minor value and, 
|moreover, the formulae had no 
value at all since the law re- 
quired them to be printed on 
'the containers. 

| The Board found that the ob- 
|ject of Babbitt in entering into 
|the contracts was to eliminate 
|competition. “The testimony is 
|directly to the point that Bab- 
|bitt would not have purchased 
| the business of its competitors 
|without the agreements to re- 
|frain from competition.” Ratable 
|exhaustion of the cost of the 
|covenants as capital assets was 
allowed. 


TOLEDO BLADE CASE 

In 1948 the case of Toledo 
Blade Company {CCH Dec. 16,- 
736), 11 TC 1079, came up for) 
determination of the vendee’s 
position. Consistent with its| 
former decision in Toledo News- | 
paper Company, the Tax Court 
held that the contract was not 
divisible; the total consideration 
represented the price the Toledo | 











Jacobson & Goldfarb 


REALTOR 
SPECIAL APPRAISAL SERVIC 
MORRIS GOLDFARB 
Member: American Institute of Real 
Estate Appraisers 
265 Madison Av., Perth Amboy 
Tel. P.A. 4-4444 











APPRAISALS 


Every Court and Judicial 
Tribunal, as well as in 
Inheritance Matters, our 
appraisals are accepted. 
For more than half a cen- 
tury our own records are 
complete. 


Louis Schlesinger Company 


Essex Bldg., Newark 2, N. J. 
MArket 2-6500 


























Blade Company had paid for the y cmeemenaer wn eens 
going business and intangible : Expert t 
assets, including the good will 4 Estate Appraisals ; 
and covenant not to compete > 
Amortization deductions on ac- | 4 of . 
count of the alleged cost of the 3 Personal Properties . 
{restrictive covenant were dis- 4 F & 
allowed. > ” if 
It will thus be seen that if the : Inheritance - Liquidation [7 
covenant is a _ bargained-for 4 ; 
= over and beyond the good ¥ LOUIS MARDER ie 
, and is a controlling element } 4 - 

in the sale, it is considered as a | 4 10 Washington St. 
transferable capital asset and FOR 3-1050 East Orange}. 
depreciable. ‘G 








If, however, the covenant is 
held to be only an element of 
good will and therefore to have 
no independent vigor, no value is 
attributable to it. May the ven- 
dee shift the scene of battle by 
seeking to depreciate the good 
will he has bought? The regula- ]} . é 
tions will not permit this. (Re- that an examination for the 
gulations 111, Section 29.23 (1)- | Certified Shorthand Reporter 
a : . , er certificate (pursuant to RS. 

strong dissent was entere ‘ : 
in the Toledo Blade Company | 5:158) will be held at the 
case: and while the minority Washington School for Secre- 
seemed to be arguing that good |} taries, 1180 Raymond Boule- 
will could be depreciated when | vard, Newark, on Saturday, 
limited in duration, scrutiny of ‘November 4, 1950, beginning 
at 10 a.m. 





“ANNOUNCEMENT 


The State Board of Short- 
hand Reporting announces 





the opinion will show the ratio 
decidendi of the dissenters to be 
that the covenant had a value 
independent of the good will. 
In fine, consideration paid for 
a restrictive covenant will be 
taxable as ordinary income in 
the hands of a covenantor-non- 
vendor, while the covenantee 
will be allowed to exhaust the 
payment therefor ratably over 
the period of the ezreement. 


Candidates who are entitled 
to re-examination and intend 
to participate in this examin- 
ation are requested to notify 
the Secretary of such inten- 
tion not later than October 21. 


Typewriters will be available 


Where the covenant is designed | '° candidates for the tran- 
to assure the purchascr the | Scripticn of their notes. Tran- 
beneficial enjoyment of good [script paper, however, must 


will, no value is allocable to it, 
despite stipulation of the parties, 
and the purchaser may not de- 
preciate the alleged cost of the 
covenant. The vendor, having ; 
sold a capital asset, is account- the Secretary, Louis Kabot, 
able for either a capital gain or 24 Commerce Street, Newark 2. 
a capital loss. oa 


be provided by the candidates. 


Information and application 
blanks may be obtained from 











Forever And A Day — — - 
PERMA-PLAQUE PROCESS 

Your COLLEGE DEGREE, ATTORNEY or COUNSELOR AT LAW 
certificate preserved for life. Your certificate inlaid in beautiful Walnut 
or Mahogany Background permanently sealed under a Lucite covering 
will forever remain unwrinkled, unaffected by temperature, immacu- 
lately clean and perfectly legible. 

This attractive addition to your office furniture costs very little 
more than ordinary framing. 

ALL-STATE OFFICE SUPPLY CO. 


67 Springfield Avenue, Newark 3, N. J. MArket 2-4290 

















THe Bourt Press 
LAW PRINTING SPECIALISTS FOR 30 YEARS 
BRIEFS AND APPENDICES ON APPEAL 


130 CEDAR STREET NEW YORE 6, N. Y. 
REctor 2-2544 


We are well versed in all Appellate Court rules. 
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Counsellor's Exam November 8 and 9 


The State Board of Bar Ex- 
aminers have fixed Wednesday! which the examinations 
. er , oe lecn + ri] ‘ 
1350 Elwood & Cledith Hunt vs. L. Maglione, H. Michael, C. Hoff pe d Thursday, November 8 and jc nducted will be annou 
David T. Wilentz — Jos. Rose, Berman, Neiss & Miller. Jos. Lieberman,|", @S the dates for the regularja later date. 

Duggan, Shaw & H., ‘Hille & Curran-Deft.), examina- 
Harkavy & Lieb, F. P. Zimmer | 

1362 Albert & Olive Handy vs. Roderick & Helen MacDonald 
Lewis Winetsky — Chester Weidenburner 
1389 Nicholas Larson vs. J. Hergert Admx. Est 
Joseph P. Dunn — Lewis Winetsky 


LEGAL REGISTRY 
for STENOGRAPHERS 
Call MI 2-3355 


for the right legal steno 

SELECTIVE PLACEMENT No 

EMPLOYMENT AGENCY | 
17 William St., Newark 


t:ons. The place or pl 





November counsellor’s 








CLASSIFIED 


= Sees aes | RATE: Rais | cents 

1442 Florence Burgess vs. L. Bamberger & Company oe atten on ate ee x unt six words to 
aes a RET Se EP 2 ME? ST 2 ( 9.00 

Joseph A. Lettieri — Lahey & Gockeler CPRTIFICATE OF DISSOLUTION NE wae 


1447 John Cox vs. James Fitzgerald To all to whom these presenta may cume, | 
Ervin E. Fulop — Edward T. Miller Greetin : NEW JERSEY L 

I AW JC 
Newark 2 








Herman Hergert LEGAL NOTICES 











—We Cooperate With Attorneys— 


SARASOHN & CO. 


FIRE ADJUSTERS FOR THE 
POLICYHOLDER 
786 Broad Street, 
Newark 2, N.J 
MArket 3-3213-4 


Yo. 1457 Patrick O'Connell vs. Joseph Scaramella WE EREAS, by appears to oH aatintection, 
John L. McGuire — Cox & Walburg " duvy anther ticated record of the pre« 24 
. 1660 (1948) Edward Moore vs. Penna. R. R. Co. - Federal Telephone ogs for the voluntary CEE thereof, | 
William D. Mungle — Strong & Strong. Arthur Sullivan by eee 1imous consent of all the stock- > 
Pad David Devlin by gdn. Richard vs. Joseph Greenwood ery, lOL ‘DI x ROSE ‘ ONSTR rel ON 
ueston & Frank — Ryan & Saros COMPANY rn 
337 Mario & Nufrio Paternoster vs. Martin Kenny f thi ate | EMPLOYMENT OPPOR 
Mario Turtur — Markley & Broadhurst - " 
1460 Heaver D. Vaughn vs. Hurtgen Realty Co ee ng ae ee ae eee ee wing MEMBER OF THE 
J. Leroy Jordan — Herrigel, Lindabury & Herrigel ‘ ae ‘ pe Kaas 3B cg = York & New Jerse 
. 1466 Emil A. Schmidlin vs. Helge Olsen mr 
Ernest Brita — Lindabury, Lafferty & Steelman 
. 1465 Cecelia & Konstantin Mirkovic vs. Public Service 
George H. McElroy — Carl T. Freggen 
1385 Frances & Lawrence Scarinci vs. J. Gargiulo, Gertrude & Jos. T. Thrun 
John E. Neville — Wortendyke & Leonard - Ryan & Saros - Sam A. Gennet 
1456 Somerset Bus Co., Inc. vs. Joseph Pack 
Wm. V. Breslin — Cox & Walburg 
1468 Philip Miller vs. John Peebles and 
Charles A. Reid, Jr. — Nicholas J. Colannino i lissolution of said 
1498 Leslie M. Allen vs. Hamilton & Ruth Scott Hila a, execut Fe oe ware ee 
Herbert A. Kuvin — Leonard G. Mury r = Corsa iimea inoue onthe 
1410 Minna Clauson vs. The Italiano-Laspada, A. W. Charles 1 my said o rovilled shy: law: EMPLOYMENT WAN 
Louis Lebowitz — Charles A. Rooney N TESTIMONY WHEREOF, | 
1519 Chas. & Catherine Jones vs. Somerset Bus Co., Inc hereto set my hand and af- 
Francis A. Gordon — Charles A. Rooney fixed my official seal. at Trenton, 15 YEARS EX 
771-U V. Cicconi, Mary Post vs. Barton Const. Corp. & White Constr piled dened Eb e eta : i bse, preparat 
Harold Krieger — Duggan, Shaw & H. - Cox & Wa'burg fifty er wie BD ance 
816-U Victor Vergari vs. Benjamin Bierstein LLOYD B 
Gerald T. Foley — Nathan S. Goldman Secretary of State = — icneatsome 
. 1470-U Lawrence McDougall by gdn. vs A. Trost I..J t: 3, 12, 39 ATTORNEY SEEKS PART-TIM} 


Bdison Place, 




















NORMAN N. POPPER ae 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N. J. 
Mitchell 2-1406 


Services available to attorneys only 


Co-Ord. 





Certificate ssolutior ATTORNEYS WANTED FOR A¢ 
NOW THEREFORE, I, the Secretary of preon office State age, backg 

State of the State of New Jersey. Do Hereby | salary desired Box 467. 

‘ertifv that the said corporation did, on 

PC bind dav. at ‘ = =) r 








] YOU NG LAW 
attested pror nt ew k law firm 
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Gaylor, Cifelli & Jurick 


PATENT ATTORNEYS 
744 Broad St., Newark 2, N. J. 
MArket 3-3103 


Services Available to Attorneys Only 


UDUANENUENULAUEAUEOUEUEAUEOUEOUEAUEUARAUEOUEOUEAUUO EGU EUL EU EEA EATS 





ys 





ATTORNEY 


MARSH, 

Charles : 
Gerald T. Foley — Forman & Forman a aso 
333-U Pearl & Geo. A. Ruskan vs. Strand Theatre Operating Co 7 5 anol i ; 

Joseph P. Dunn — Stevenson, Willette. McDermitt STATE OF NEW JERSEY 
1469-U Jos. M. Natale, Jr., by gdn. vs. O'Connor's Market. J. O'Connor DEPARTMENT OF STATE 
Eugene A. Liotta — Arthur A. Sullivan vo ee ee ke eee 
475-U Joseph J. Sackel vs. George A. Klemser, Sr rather Le ae eee 
Edward O. Bauer — George D. McLaughlin WHERD, 48, It apne 
Yo. 1353-U G. Alexander Davies vs. Clara I. Wulff ily autherticated record of the proceed 
Sterner & Kane — Geo. D. Mulligan for the voluntary diss ution thereof, 
335 Catherine Flynn, et al. vs. Beviano Chartered Service by © unanimous consent all the stock 
Walter A. French — Charles A. Rooney WEIL'S. ad fran ny vie ee hat an cies.” 
Yo. 1369 Margaret & Winfield Wentz vs. Jersey Central Transport commpiationsor this Riata cwhone ss 
Weiner & Weiner Charles A. Rooney t lat 
Yo. 1298 Beatrice & Alex. Krauss vs. Quille 
Levy & Krauss Thomas F. Shebell : 
" Yo. 1417-U French & Ruth Ridley vs. Eliz. & Milton Tremaine the agent = tne nd in charge there ! ark 
eee ° Samuel S. Bassin — Townsend & Doyle te Sy a ee ae 
LICENSED ELizabeth 2-3359 481-U Jerry Bonetti vs. Richard Badgley, H. G. Roger parka tcc wae hacen reas ATTRACTIVE OFFICE 
BONDED 2-215! Philip Ox — Hughes & 0 x ‘ : . tenes sane asis. Box 549 
2-2152 


Hartlaub g 
. 1413 Irene Heim vs. Cansias Tavidis rege aA = 
Hanus Detective Agency 
Suite 601-602 


Mario Turtur — Hueston & Frank 
No. 1416 May M. Drake vs. The Food Fair, Inc 
1143 E. Jersey St., Elizabeth, N. J. 
CHARLES HANUS, Prinetpat 


HURURLATERUPRERU EA TURRELEEIEMY 
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FOR RENT 


Licensed and Bonded by the State of N. J. 


ALBERT W. BIDDULPH 
DETECTIVE AGENCY 


: Domestic & Criminal 
INVESTIGATORS 

1139 E. Jersey St. (Suite 305) 

ELiz. 2-7160 Elizabeth, N. J. 





OFFICE FOR RENT IN PROF 


r atie? ~* Py Py 
are *) my satisfaction suite Secretaria] service. MIt 





W AITING R 


Street, 


PRIVATE OFFICE, 
Marke 





»| PRIVATE ee 
Loftin the Cit f st Orange ty of Essex. service. “Hoasonat 


1950 


WITH 





MIt 











UPON 








PARTNERSHIP OR OTHER 
agreeable arrangement desired 

experi ed practitioner with go 

Will assume full charge if require 


Hueston & Frank — Winfield & Kelly 
1503-U E. W. Phares & Son, Inc. vs. Joseph Waldo 
John C. Demos — Nathan Reibel 
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W; offer the service of a sound NEW JERSEY 
company cngaged in the examination and insur- 
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Z. H. POLACHEK 
Reg. Patent Attorney 
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New York 1, N. Y. 
Phone: LO. 5-3088 
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